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General Seminar Topics

 Non-mechanics‟ liens 
issues

 Email (also known as the 
attorney‟s gold mine)

 Scope creep

 Mechanics‟ Liens

 Liens for “Contractors”

 Liens for “Subcontractors”

 New Lien Agent Regime

 Issues on the horizon

 Key Contract Provisions 
(time permitting)
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Mechanics’ Lien Rights: 
A. Liens for “Contractors”

 Who is a “contractor” for lien purposes?

 A “contractor” is someone who has a contract, express
or implied, with the property owner

 Design or other professional or skilled services
furnished by engineers are specifically included
within the description of improvements for which
lien rights are available
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Liens for “Contractors”

 What lien rights do “contractors” have?

 “Any person who performs or furnishes … professional
design or surveying services … pursuant to a contract,
either express or implied, with the owner of real property
for the making of an improvement thereon shall, upon
complying with provisions of this Article, have a right to file
a claim of lien on real property on the real property to
secure payment of all debts owing for … professional design
or surveying services [performed] …pursuant to the
contract.”
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Liens for “Contractors”

 Contract, express or implied

 With the owner of real property

 To improve the real property

 Services performed

 Monies owed
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Liens for “Contractors”

Beware the “owner” pitfall

 Who is the “owner”?

 What is the relationship between the “owner”
and the person with whom I am dealing?

 Does my client have ANY interest in the
property?

6



Liens for “Contractors”

When can I file my lien?

 At any time after the “maturity of the
obligation secured thereby.”

When must I file my lien?

 A “Claim of Lien on Real Property” must be
filed within 120 days of the last furnishing of
services.
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Liens for “Contractors”

What do you need to know in order to file?
 Your name & address

 Name & address of property owner at the time the lien
is filed

 Description of the property improved

 Name & address of the person with whom you
contracted

 Date of first furnishing

 Date of last furnishing

 General description of the work performed and the
amount of money owed
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Liens for “Contractors”

What if I get it wrong?!?!
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Liens for Contractors

For improvements on and after January 1,
2013, a claim of lien must include a
certificate of service and must be served on
the owner of the property

 Evidence of actual receipt not required

 Must be sent by:

 Personal delivery

 USPS

 Designated Delivery Service (UPS, FedEx, etc.)
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Liens for “Contractors”

 If I filed a lien, must I file a lawsuit?

 If I decide to file a lawsuit, is there a time
limit?
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Liens for “Contractors”

When is my lien effective?

 “A claim of lien on real property … shall relate to and
take effect from the time of the first furnishing of
labor or materials at the site of the improvement by
the person claiming the claim of lien on real
property.”
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Mechanics’ Lien Rights:
B. Liens for “Subcontractors”

Who is a “subcontractor” for lien purposes?

 A “subcontractor” is someone who has a contract
with a “contractor” or with a higher-tier
subcontractor.
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Liens for “Subcontractors”

A first-tier subcontractor is “entitled to a lien
upon funds that are owed to the contractor with
whom the first tier subcontractor dealt[.]”

A second-tier or third-tier subcontractor is
entitled to a lien upon funds that are owed to the
subcontractor with whom they dealt, and also
entitled to be subrogated to the lien on funds of
the subcontractor(s) above them.

14



Liens for “Subcontractors”

 What do I need?

 Contract

 With a “contractor” or with a “subcontractor”
of a higher tier

 To improve real property

 What do I not need?

 Completion of the services on which the lien is 
based.

 Monies to actually be owed
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Liens for “Subcontractors”

What do you need to know in order to file? 

 Your name & address

 Description of the property improved

 Name & address of the person with whom you
contracted

 Name & address of each person in the “chain”
between you and the owner

 General description of your contract and the person
against whose interest the lien on funds is claimed

 Amount of the lien upon funds being claimed

16



Liens for “Subcontractors”

Do I only have rights in the “funds”?
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Liens for “Subcontractors”

“Subrogation” lien on real property

 Subcontractor of the first, second, or third tier is entitled
to a lien on real property by way of subrogation to the
lien of the contractor

Must serve the “Subrogation” lien on real
property on both the owner and the contractor

 Same requirements for service as discussed with respect
to the contractor‟s lien
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Liens for “Subcontractors”

Subcontractor is also
entitled to a direct lien
on real property IF an
owner “pays over” a
Notice of Claim of Lien
Upon Funds” after
receipt of the Notice.
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Mechanics’ Lien Rights:
C. New Lien Agent Regime

 Effective April 1, 2013

 Owner required to designate a lien agent for any
improvements where the cost of the undertaking
exceeds $30,000

 Exception: Improvements to an existing owner-occupied
single family residence, including “accessory building or
accessory structure” as defined by building code

 Lien Agent will be a title insurance company or
title insurance agency selected from list
maintained by Department of Insurance
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New Lien Agent Regime

How do you obtain the lien agent‟s contact
information?

 Owner is required to post lien agent‟s contact
information on project site either (1) as part of building
permit or (2) on a separate sign

 Owner is required to provide lien agent‟s contact
information to any potential lien claimant who submits a
written request

 Must use approved transmittal method (certified
mail, fax, physical delivery, etc.) set out in statute

 Owner must respond to you within 7 days of receipt

 Owner must use same method in responding
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New Lien Agent Regime

 To best protect your lien rights, send “notice to
lien agent” within 15 days of first performing

 Use one of the mandated methods

 Notice contains:

 Name, mailing address, telephone number,
fax number (if available), & email (if
available)

 Name of party with whom you contracted

 Description of the property improved

 „Notice of Rights‟ statement
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New Lien Agent Regime
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New Lien Agent Regime

 Notice „matrix‟ where your engineering contract is
directly with the owner (applies only to
improvements commencing between April 1 and
June 12):
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Contract Does 
Contain Lien 
Agent Info

Contract Does 
Not Contain Lien 
Agent Info

Single-Family 
Residential

Owner gives 
notice for design 
professional

Owner gives notice 
for design 
professional

Non-Single-
Family 
Residential

Design 
professional gives 
its own notice

Owner gives notice 
for design 
professional



New Lien Agent Regime

 For improvements commencing on or after June
13, 2013, the previous matrix for design
professionals is altered by the new “custom
contractor” process as follows:

 If the contract with the owner identifies the
lien agent, then the design professional gives
its own notice

 If the contract with the owner does NOT
identify the lien agent, then the owner gives
the notice for the design professional
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New Lien Agent Regime

If you have a subcontractor/subconsultant who is

not required to provide labor at the site of the
improvements, you are required to provide them
with the lien agent‟s contact information within 3
days of contracting

 Liable for any actual damages sustained by the
subcontractor/subconsultant as a result of your
failure to do so
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Mechanics’ Lien Rights:
D. Issues on the horizon

 Leasehold liens

 Form lien waivers

 Full payment notice requirements

 Changes to LiensNC
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QUESTIONS
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II. Key Contract Provisions

 Interest on Late Payments

 Limitation of Liability

 Standard of Care

 Individual Claim Waivers

 Re-use of Documents
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Key Contract Provisions

The size of your risk is 

not defined by the size 

of your fee –

Have a Contract!
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Key Contract Provisions

 Interest on Late Payments

 Current legal rate is 8%

 Accrues from date of breach

 Can contract for higher rate

 1.5% per month (18% per annum) is fairly
common

 Provide for your contract interest rate to apply
post-judgment
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Key Contract Provisions

Limitation of Liability

 Enforceable in North Carolina

 Allows you to contractually limit your risk of
exposure to the other contracting party

 Does NOT limit your risk of exposure to the
rest of the world

 Should be reasonable and tailored to the size
of your contract
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Key Contract Provisions

Standard of Care

 Utilize the level of skill and care ordinarily
exercised by competent and similarly licensed
professionals performing similar services in the
same geographic region at the same time

 Avoid phrases such as “greatest”, “best”,
“most”, etc. which may have the effect of
increasing your duty
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Key Contract Provisions

 Individual Claim Waivers

 You can be sued individually for negligence
even when acting through a corporate entity

 Include language in your contract by which
your client agrees to bring claims only against
the contracting entity and to waive claims
against any individual associated with the
entity that would require such individual to
relinquish personal assets to satisfy the claim
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Key Contract Provisions

Key Terms for Re-Use of 
Your Instruments of Service

 No right of client or any
third-party to use drawings,
specification, or any other
instruments of service for
any purpose other than
completion of the specific
work

 Client to indemnify and hold
you harmless for any
misuse or unauthorized use
of instruments of service
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QUESTIONS?
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